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"Insuring" Quality:
Restrictions on Legislative Control of Partner
Benefits at Kentucky's Public Universities
JacintaFeldman Manning'
INTRODUCTION
IrrING on the couch in their Lexington home, Joan Callahan and
Jennifer Crossen talk about their life together! They met when Joan, a
professor of philosophy and gender and women's studies at the University
of Kentucky, began taking horseback riding lessons at Jennifer's farm.
Their friendship developed into a relationship, and in 1988, Joan moved
into Jennifer's home. The couple raised Jennifer's son David together from
the time he was three years old, and Joan became David's other parent.
She attended family orientation nights and parent teacher conferences at
David's school, and was present at the meeting with his middle-school
principal when he was taunted and attacked by another student for having
two mothers. For twenty years, the three of them have been a family.3
Despite their strong family commitment over the years, Joan, Jennifer,
and their son have only recently been considered a family for insurance
purposes. In April 2007, the University of Kentucky Board of Trustees
approved expanding the university's insurance and other benefits to include
same sex and opposite sex unmarried couples.4 This change meant that for
the first time in their twenty-year relationship Jennifer could be added to
Joan's health insurance. "We've always purchased insurance for Jennifer
and David on the open market," Joan said. "The problem with that is, if it's
insurance that's really affordable, then there are enormous deductibles and
copays." Jennifer works with horses, a dangerous occupation that increases
the already expensive cost of individual health insurance. Joan estimates

S

i J.D. expected 2oo9, University of Kentucky College of Law. The author would like
to thank Joan Callahan and Jennifer Crossen for graciously agreeing to be interviewed for
this Note. The author would also like to thank her fiancd Sam Porter and her daughter Clara
Manning for their encouragement and support.
2 Interview with Joan Callahan, Professor, University of Kentucky, and Jennifer Crossen,
benefits recipient, in Lexington, Ky.(Nov. 26, 2007).
3 Id.
4 Press Release, University of Kentucky, Board of Trustees Approves Expansion of
Benefits for Employees (Apr. 24, 2007), availableat http://news.uky.edu/news/display-article.
php?artid=2228.
5 Callahan & Crossen, supranote 2.
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that not being heterosexual has cost the couple somewhere between
6
$60,000 and $70,000 in insurance over the course of their relationship.
The cost was a burden to the couple, but in November 2006, before the
University of Kentucky had approved extending the benefits to unmarried
couples, Joan's concern about the issue changed. She was diagnosed
with Stage IV Uterine Cancer, a highly deadly form of the disease. With
a prognosis that gave her less than a 5 percent probability of five-year
survival, Joan became concerned about being able to provide for the woman
7
she loved and the son they had raised together in the event of her death.
Joan and Jennifer quickly became the face of need for domestic partner
benefits at the University of Kentucky. Friends, family, and colleagues
from around the country wrote to University of Kentucky President Lee
Todd urging him to extend the university's benefits to domestic partners so
8
Joan could care for her family in the event of her death. But not everyone
9
Once domestic partner benefits
was as supportive of such benefits.
were approved, Kentucky Representatives Stan Lee and Thomas Burch
requested an opinion on the legality of such benefits from the Kentucky
Attorney General 0 in light of the Kentucky constitutional amendment
which defines marriage as between one man and one woman." The
opinion said that a university can offer benefits to domestic partners, but
for the benefits to be constitutional, the partnership cannot be "defined in
terms of a legal status similar to marriage.""
The University of Kentucky changed its benefits plan to comply with
the Attorney General's opinion, extending coverage to one qualifying adult
3
and that person's children who live in the employee's household. Joan
and Jennifer were the first couple to sign up for the newly established
sponsored dependent benefits at the University of Kentucky. The benefits

6 Id.
7 Id.
8 Id.
9 Mark Pitsch, U of L to Give Domestic Partners Health Insurance, COURIER-JOURNAL
(Louisville, Ky.), July 14, zoo6, at A. Four Kentucky politicians wrote to President Todd
asking that the university not "design a benefit package that will place it at cross purposes
with the majority of the General Assembly (or) require it to make policy statements that most
Kentuckians would find repulsive and unpopular." Id.
io The opinion addresses whether a state university offering health insurance coverage
for "domestic partners" of its employees violates Section 233A of the Kentucky Constitution,
2007 Op. Att'y Gen. 2-6, 2007 WL 1752597.
1 Ky. CONsT. amend. 233A.
12 Whether a state university's choice to offer health insurance coverage for "domestic
partners" of its employees violates Section 233A of the Kentucky Constitution, Attorney
General, supra note o.
13 Megan Boehnke & Art Jester, UK Alters Planfor PartnerCoverage, Eligibility Widens,
Critics Unimpressed, LEXINGTON HERALD-LEADER (Lexington, Ky.), June 19, 2007, at AI.
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took effect July 1, 2007.14 They include more than just extending health
insurance. For example, they provide the qualifying adult's children
with an educational benefit of reduced tuition and privileges to use the
university's workout facilities.
For Joan, securing the benefits has brought a sense of relief that her
family will be taken care of even after she is gone. "It really feels very
good," Joan said. "Especially since I'm sick, I basically now know that if
these [benefits] stay that Jennifer will have good health care, no matter
what happens to me, that David will be able to finish his degree without
unbelievable debt, so there is a great sense of relief."'"
Although the benefits have given Joan Callahan a sense of relief, and
they have stood up to scrutiny from the Attorney General, their existence
continues to come under attack. Currently, these benefits are used by both
same-sex and opposite-sex unmarried couples. The Kentucky General
Assembly has filed legislation on numerous occasions that would make it
illegal for any public agency to offer health insurance benefits to couples
who are not legally married in Kentucky. 6 The definition of public agency
used in the bill draft includes state universities. 7
The debate over domestic partner benefits is raging in states across the
country as domestic partner benefits become more common at colleges and
universities as a way to stay competitive in the race to recruit and retain
the best and brightest teaching staff. As these benefits are growing in
popularity, so too are state laws and amendments to state constitutions that
outlaw same-sex marriage. The controversy reached the national level in
2006, when a U.S. Constitutional amendment to ban same-sex marriage
was proposed. The amendment, backed by President George W. Bush,
was defeated in the Senate."
State statutes and constitutional amendments banning same-sex
14 Art Jester, UK BoardAdopts PartnerBenefits, LEXINGTON HERALD-LEADER (Lexington,

Ky.), Apr. 25, 2007, at AI.
15 Id.
i6 H.R. io, 141st Gen. Assem., Reg. Sess. (Ky. 2007); H.R. 48, 14Ist Gen. Assem., Reg.
Sess. (Ky. 2007); S.R. 5,141st Gen. Assem., 1st Spec. Sess. (Ky. 2007); H.R. 118, 142nd Gen.
Assem., Reg. Sess. (Ky. zooS).
17 Id.
'Public agency' means:
I. Any agency participating in a state-administered retirement system
or plan created by or pursuant to state statute;
2. Any agency participating in the health insurance plans established by
KRS I8A.225 to 18A.229; and
3. Any public institution subject to the provisions of KRS Chapter 164.
Id.
i8 Shailagh Murray, Gay MarriageAmendment Fails in Senate, WASH. POST, June 8,zoo6,
atAi.
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marriage may appear to give validity to legislative action that would
forbid state agencies from offering domestic partner benefits. This Note
proposes, however, that any such legislation, if applied to universities,
would not withstand a constitutional challenge. Specifically, this Note
argues that any limitation, statutory or otherwise, that would prohibit a
university from offering benefits to anyone it chooses violates the academic
freedom found in the First Amendment of the U.S. Constitution, as well
as the associational freedom of the U.S. Constitution. Part I lays out
the history of the controversy in Kentucky, explains why the Kentucky
Attorney General found that offering such benefits violated the Kentucky
Constitution, and shows how the Universities of Kentucky and Louisville
altered their plans to bring them within the confines of the law. Part II
discusses legislation introduced by members of the Kentucky General
Assembly, and illustrates how any such legislation, which limits a
university's ability to determine for itself what benefits it offers, violates
three of the four academic freedoms that the Supreme Court established
in Sweezy v. New Hampshire.19 Furthermore, this Note argues that the right
to determine what benefits are offered at a university is a protected right
that lies outside of the four enumerated categories. The Supreme Court
has held that universities must be autonomous from legislative control so
they can promote and encourage the open discussion that is crucial to both
the First Amendment and an educated society. Because these rights are
protected by the federal Constitution, they override any validity that the
Kentucky constitutional amendment would give to such legislation." Part
III likens the advantages achieved by offering domestic partner benefits
to those achieved through affirmative action, which was addressed by the
l
U.S. Supreme Court in Grutter v. Bollinger," and argues that the need for
diversity in the state's universities is enough to override the state's interest
in controlling the insurance system in public universities. Although the
Court's opinion addressed other issues in Grutter,some of the language it
used when describing the need for diversity in the classroom is applicable
to the issues presented here. This Note will not argue that the benefits
are a right that every university must extend to its faculty and staff. Rather,
the author asserts that a university has the right to choose to afford such
benefits to its employees, and any legislation that attempts to usurp that
decision violates the federal Constitution.
The arguments presented in this Note do push the boundaries of
existing law, but legal precedent often must be extended to reflect changing
areas of society. Social norms are in a state of flux in this country in regard
to homosexuality. As same-sex couples become more prevalent in society,

19 Sweezy v. N.H.,
21

354 U.S. 234 (1957).

VI, § 2.
Grutter v.Bollinger, 539 U.S. 3o6 (2003).

20 U.S. CONST. art.
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so does the opposition they face. Universities employ vast numbers of
people, and in some instances practically support the local infrastructure of
the community where they are located. A university is a community within
a community, and can be an engine for change. University officials cannot
operate in a vacuum, and must do what they feel is best to serve their
constituents. These schools must be able to respond to the changes that
are happening in society in a way that will allow them to continue providing
the best education to the people they serve. For many universities, offering
domestic partner benefits has been a way to do that. And though many in
society may frown upon what the universities choose to do, it does not
change the fact that the U.S. Constitution grants universities the right to
make that choice.
I. THE HISTORY OF THE CONTROVERSY IN KENTUCKY

In July 2006, the University of Louisville Board of Trustees voted to
approve extending its health insurance plan to include domestic partners,
making it the first public university in Kentucky to offer such benefits
when they went into effect on January 1, 2007.22 In April 2007, the
University of Kentucky Board of Trustees approved similar benefits for
its faculty and staff.2 3 Currently these two are the only Kentucky public
universities that offer benefits to the partners of their unmarried faculty,
though Northern Kentucky University and Eastern Kentucky University
have discussed such benefits as well.24 While still relatively limited in
Kentucky, domestic partner benefits are becoming far more common in
colleges and universities across the country. A recent survey by the College
and University Professional Association for Human Resources showed that
40 percent of the institutions that responded extended health insurance
to same sex domestic partners, and the Human Rights Campaign has
identified 304 institutions that offer domestic partner benefits.25
As Kentucky's public universities have considered whether to offer
benefits to the partners of its unmarried faculty, there has been significant
resistance to the change. Even before the benefits were available, they
were met with opposition from some Kentucky legislators.2 6 In the 2007
Regular Session of the General Assembly, Representative Stan Lee and
22 Pitsch, supra note 9.
23 Press Release, University of Kentucky, supranote 4.
24 Status of Domestic Partner Benefits at Kentucky's State-run Colleges, THE LEXINGTON
HERALD-LEADER (Lexington, Ky.), Nov. 29, 2007, at B 3 .

25 Burton Bollag, Gay Professors FaceLess Discrimination,but Many Still Fightfor Benefits,
CHRON. HIGHER EDUC. (Wash., D.C.), Sept. 28, 2007, at Bio.

z6 Pitsch, supra note 9, at Ai. In this article Sen. Richard Roeding was quoted as finding
the benefits "repulsive," and said he would consider legislation against the plan. "I don't want
to entice any of those people into our state. Those are the wrong kind of people." Id.
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Representative Rick Nelson introduced identical bills that prohibited7
public universities in Kentucky from providing domestic partner benefits.1
Neither of the two-sentence bills made it out of committee during the
session."8 But legislators attempted again, and in the first Special Session
of 2007, Senator Vern McGaha introduced another, more comprehensive
bill that prevented not just universities from offering the benefits, but all
public agencies from doing so.2 9 Senate Bill 5 was not passed into law
during the session, but it did pass out of the Senate, advancing it one step
0
further than the previous legislation on the issue.
At the heart of the controversy is the Attorney General's opinion issued
in June 2007.31 Representatives Stan Lee and Thomas Burch requested an
advisory opinion on the constitutionality of domestic partner benefits in light
of the Kentucky Constitution's definition of marriage as a union between
one man and one woman.3" The opinion said that the benefits as offered
33
at the time the opinion was issued, were unconstitutional. However, the
opinion went on to say that universities could offer such benefits as long as
the relationship "is not defined in terms of a legal status similar to marriage,
'34
Kentucky's constitutional
but is defined in a more inclusive manner.
amendment, passed in 2004, defined marriage as a union between one
man and one woman and said that "a legal status identical or substantially
similar to that of marriage for unmarried individuals shall not be valid or
recognized."3
The University of Louisville's original plan defined a domestic partner
relationship as meeting these criteria:
The parties are each other's sole domestic partner and intend to remain
so indefinitely; neither party is legally married to anyone else; both parties
[are] age 18 or older and mentally competent to consent; the parties are
not related by blood to a degree that would prohibit legal marriage in the
state where they legally reside; the parties have been living together as a
couple and share a residence and have done so for at least six consecutive
months prior to this declaration; at least six months have passed since either
party terminated any previous domestic partnership; the parties are jointly
27 H.R. 1o, 14ist Gen. Assem., Reg. Sess. (Ky. 2007); H.R. 48, 141st Gen. Assem., Reg.
Sess. (Ky. 2007).
z8 Ky. Legislative Research Comm'n, http://www.lrc.ky.gov/record/o7rs/IHBio.htm, (last
visited Sept. 10, 2oo8) Ky. Legislative Research Comm'n, http://www.lrc.ky.gov/record/o7rs/
HB48.htm (last visited Sept. 10, 2008).
29 S.R. 5, 141st Gen. Assem., Ist Spec. Sess. (Ky. 2007).
30 Ky. Legislative Research Comm'n, http://www.lrc.ky.gov/record/o7ss/SBS.htm, (last
visited Sept. iO, 2oo8).
31 Attorney General, supra note o.
32 Attorney General, supranote io, at 0 1.
33 Id.
34 Id.
35 Ky. CoNsT. amend. 233A.
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responsible for each other's common welfare and share financial obligations
which could be demonstrated upon request.. 36
The University of Kentucky had similar requirements for couples to be
eligible for the benefits. The couples had to attest to the following:
We are each other's sole domestic partner, and have been in this
relationship for at least six (6) months; neither of us is currently married
to or legally separated from another person, as recognized by the laws of
the Commonwealth of Kentucky; we are both eighteen (18) years of age
or older, and mentally competent to consent; we are not related by blood
to a degree that would prohibit legal marriage where we legally reside; we
are in a close and committed relationship of mutual financial and emotional
support, and intend to remain in the relationship; we understand that
domestic partners are subject to the same window period governing other
employees who are covered by or applying for benefit plan coverage... ;
we are jointly responsible for each other's common welfare, and our shared
37
financial obligations may be demonstrated ...
The Attorney General's opinion said that some of the requirements for
benefit eligibility mirrored Kentucky's statutes for legal marriage, such as
prohibiting marriage of a person who is already married to another person,
requiring mental competence to consent, and prohibiting marriage between
relatives. Those requirements made the policies too closely resemble a
marriage to be legal. "Although recognizing an agreement between domestic
partners in and of itself would not be unconstitutional, in connection with
the three restrictions approximating the legal prohibitions on marriage it
constitutes a further indication that the universities are recognizing a legal
3
status substantially similar to marriage. 8
The opinion said the universities would be constitutionally able to offer
benefits if they broadened the requirements for who was eligible to receive
them. 39 Both schools responded by modifying their policy's language and
removing the requirements that the Attorney General's opinion said made
4
the status too close to marriage, so they could continue to offer the benefits. 0
The University of Louisville's new policy included coverage for one
"qualifying adult," which includes a person who is at least eighteen years
or older, is not eligible for Medicare, has lived with and been financially
36 Attorney General, supra note Io,at 9.
37 Id. at Io.
38 Id. at 26-27.
39 Id. at 3 1. "We reiterate that public universities in Kentucky are able to extend their
employee health insurance coverage to include as many persons as they wish. The only
limitation posed by Section z33A is that qualification for the benefit must not be restricted to
a status substantially similar to marriage for unmarried individuals." Id.
40 Nancy Rodriguez, U ofL Widens Health Benefifor Partners,Employee Would Pay Monthly
Premium, COURIER-JOURNAL (Louisville, Ky.), Oct. In, 2007, at IA.
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interdependent with the employee for at least twelve months, and is the
4
same age or younger than the employee if he or she is a blood relative.
At the University of Louisville, the cost of the qualifying adult must be
borne completely by the insured. 4 The University of Kentucky altered its
43
plan to offer benefits to a Sponsored Adult and Sponsored Children. The
University contributes toward the cost of the coverage of the sponsored
dependent.44 The sponsored adult requirements are similar to University
of Louisville's: the adult must be eighteen years old or older, must have
lived with the University of Kentucky employee for at least twelve months,
not be a relative of
must not be a University of Kentucky employee, must
4
the employee, and must not be eligible for Medicare. 1
Legislators continue to attempt to introduce legislation that would ban
the benefits completely. Before the 2008 session convened, Representative
Richard Henderson prefiled BR 204, which would make it illegal for any
public agency to offer benefits to anyone other than whom the legislators
have defined as "family," the definition of which does not include unmarried
domestic partners. 46 A week before the 2008 session began, twenty
representatives had co-sponsored the bill. 47 Representative Henderson
introduced the bill, which had been renamed House Bill 118, on January
8, 2008.' The bill was quickly assigned to the House Health and Welfare
Committee, where it did not receive a hearing.49
There are no court cases in Kentucky that give any indication or
41 Id.
42 Id.
http://www.uky.edu/HR/benefits/
Benefits,
Dependent
Sponsored
43 Id.;
SponsoredDependent.html (last visited Sept. 10, 2008).
http://www.uky.edu/HR/benefits/
Benefits,
Dependent
44 Sponsored
SponsoredDependent.html (last visited Sept. io, zoo8).
45 Id.
46 H.R. 118, 142nd Gen. Assem., Reg. Sess. (Ky. zoo8). Family is defined in the bill as
the employee's spouse as defined by paragraph (c) of this subsection;
the employee's natural or legally adopted children; the employee's
stepchildren by a legal marriage; the employee's children for whom
legal guardianship has been awarded; children for whom the employee
or the employee's spouse has a legal obligation under a divorce decree
or other court order to provide health-care expenses; qualifying children
claimed as dependents on the employee's federal tax return; and parents,
grandparents, brothers, and sisters of the employee or the employee's
spouse who are claimed as dependents on the employee's federal tax
return as qualifying relatives.
Id.
47 Ky. Legislative Research Comm'n, http://www.lrc.ky.gov/record/o8RS/HBii8.htm
(last visited Sept. 12, zoo8).
48 Id.
49 Id.
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direction in terms of the legality of domestic partner benefits at the state's
universities." However, Kentucky is not the only state facing this issue.
Around the country, as domestic partner benefits become more common at
colleges and universities, so too are amendments to state constitutions that
define marriage as a union between one man and one woman.5" There have
been twenty-six states that have added amendments to their constitutions
similar to Kentucky's amendment that make same-sex marriages void or
invalid.5" Controversies concerning the legality of domestic partner benefits
at universities in light of state constitutional amendments are brewing in
Wisconsin, Michigan, and Ohio.s3 In Michigan, a judge ruled in 2005 that
universities could offer domestic partner benefits because they were not "a
legal part of marriage, but rather part of an employment relationship."54 In
2007, however, the decision was reversed when an appeals court found that
the marriage amendment "prohibits public employees from recognizing
same-sex unions for any purpose."5 5 Like the Kentucky schools, Michigan
State University and the University of Michigan have broadened their
5 6
benefits plans to include "Other Eligible Individuals.
II. UNCONSTITUTIONAL ACTION

The legislation proposed by the Kentucky General Assembly violates
the academic freedom of the First Amendment, which exists to "protect
scholarship and teaching in higher education from untoward political
interference, primarily by granting universities autonomy over certain core
scholarly and educational policies."" Many states have protected education
autonomy by enacting statutes or amendments to their state constitutions
that make it illegal for the legislature to regulate academia. Kentucky does
not have any such law. However, it does have a protection that is superior
to any state statute: the First Amendment of the federal Constitution. The
Supreme Court first addressed the issue of academic freedom in Sweezy v.
State of New Hampshire." In this case, the Court eloquently described the
need for autonomy in public universities:

50 Attorney General, supranote io, at 2.

51 Alene Russell, Domestic PartnerBenefits: Equity, FairnessandCompetitive Advantage, AM.
Ass'N STATE C. & U., Oct. 2007, at 2, http://www.aascu.org/media/pm/pdf/domestic-partnerso7.
pdf.
52 Id. at 3.

53 Id. at 6-7.
54 Id. at 6.
55 Id.
56 Id.
57 J. Peter Byrne, ConstitutionalAcademic Freedom After Grutter: Getting Real About The
'FourFreedoms' of a University, 77 U. COLO. L. REV. 929, 930 (zoo6).
58 Sweezy v. N.H., 354 U.S. 234 (1957).
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The essentiality of freedom in the community of American universities
is almost self-evident. No one should underestimate the vital role in a
democracy that is played by those who guide and train our youth. To impose
any strait jacket upon our intellectual leaders in our colleges and universities
would imperil the future of our Nation ...Scholarship can not flourish in an
atmosphere of suspicion and distrust. Teachers and students must always
remain free to inquire, to study and to evaluate, to gain new maturity and
understanding; otherwise our civilization will stagnate and die. 9
In his concurrence opinion in Sweezy, Justice Frankfurter outlined the
four essential freedoms of a university: to determine for itself "who may
teach, what may be taught, how it shall be taught, and who may be admitted
to study."6 0 Any legislation that prohibits domestic partner benefits at a
public university would violate three of the four essential freedoms of
a university: the school's ability to determine who may teach, what may
be taught, and how it shall be taught, thus imposing the "strait jacket"
on Kentucky universities that the Court warned against in Sweezy. 6' By
not allowing a university to provide all of its faculty and staff with equal
benefits, the legislators would create the "atmosphere of suspicion and
distrust" where the Court said scholarship will not flourish. 6 The Supreme
Court has also held that academia has First Amendment rights protected
outside the enumerated four essential freedoms, and this Note argues that
a university's ability to decide for itself what benefits it offers should be
covered by those rights as well.
The Supreme Court has reiterated the need for university autonomy
from legislative control in several of its cases since its decision in Sweezy. 63
In Keyishian v. Board of Regents, the Court said that "our nation is deeply
committed to safeguarding academic freedom," and called it a "special
concern of the First Amendment." 64 The Court has held that government
can only regulate First Amendment freedoms with narrow specificity
because they need "breathing space to survive. '6 Because academic
freedom is a protection created by the First Amendment of the United
States Constitution, it does not matter that the Kentucky Constitution may
support the legislature's ability to make the law. As the "supreme law of
59 Id. at 250.
60 Id. at 263.
61 Id. at 25o.
62 Id.
63 Keyishian v. Bd. of Regents, 385 U.S.589 (1967); Grutter v. Bollinger, 539 U.S. 306
(2003); But see Rumsfeld v. Forum for Academic and Institutional Rights 547 U.S. 47 (zoo6)
(Court upheld legislative intrusion into university autonomy finding that requiring military
recruiters to have equal access as a condition to qualifying for funds was a legitimate exercise of
Congress's spending power rather than a violation of the school's First Amendment rights).

64 Keyishian, 385 US at 603.
65 Id.at 604
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the land," the U.S. Constitution overrides any other state-made law that
66
does not comply with it, even that of a state constitution.
A. Determining Who Can Teach
The most obvious essential freedom of the university violated by a
law prohibiting domestic partner benefits is the right to determine who
can teach at a university. A university's right to decide for itself who can
teach in its institution is an important part of academic freedom. 67 Both
the University of Louisville and the University of Kentucky decided to
broaden their benefits plans because of requests from faculty and staff.68 In
its Report on Domestic Partnership Benefits, the University of Kentucky
President's Commission on Diversity Inclusion Sub-Committee included
several personal stories from faculty who have been affected by the lack
of benefits, including professors, both gay and straight, who have left for
other schools because domestic partner benefits were not offered. Former
University of Kentucky faculty member Dr. Kathy Blee attributed the lack
of partner benefits as a reason for leaving University of Kentucky for the
University of Pittsburgh: "I think it is clear at this point that universities
are not competitive for faculty and staff without these benefits, they are
important not only to [Lesbian, Gay, Bisexual, and Transgender] faculty/
staff, but also signal an institutional climate of respect and inclusiveness
69
that is attractive to non-gay faculty and staff .... ,
By prohibiting a university from offering these benefits, the legislature
is not only making it more difficult for the university to retain qualified
faculty, but it is also automatically slamming shut the door of employment
to certain applicants.70 Obviously there are many gay and lesbian applicants
who would not apply or be able to accept a position at a university that did
not offer benefits that would cover their partners, but this limiting effect
reaches far beyond homosexual applicants.71 Heterosexual couples who
66 U.S. CONsT. art. VI, cl. 2 ("This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land; and the Judges in
every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.").
67 Neiman v. Yale Univ., 851 A.2d 1165,1172 (Conn. 2004).

68 Univ. of Louisville Comm'n on Diversity and Racial Equality, February minutes (Feb.
I1, zoo5), availableat at http://louisville.edu/diversity/CODREMinuteso2 iIo5.htm; Univ. of

Ky. President's Comm'n on Diversity Inclusion Sub-Committee, Report on DomesticPartnership
Benefits, Mar. 2005, at 3, availableat http:llwww.uky.edu/PCD/pdf/UKDP.-Report2oo 5 .pdf.
69 Univ. of Ky. President's Comm'n on Diversity Inclusion Sub-Committee, Report on
Domestic PartnershipBenefits, Mar. 2005, at 15, available at http://www.uky.edu/PCD/pdf/UKDP.Reportaoo5.pdf.
70 Callahan & Crossen, supra note 2.
71 Id.
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are not married but are in long-term committed relationships may also
require benefits.7" And there are progressive-minded people, both gay
and straight, who, if given the choice between universities, would not apply
that does not provide all their colleagues
or accept a position at a university
73
with the same benefits.
Like the academic freedom issue raised in University of Pennsylvania
v. EEOC, prohibiting domestic partner benefits would be an implicit, not
74
explicit, burden on the university's right to determine who can teach.
In University of Pennsylvania, the Court was asked to decide if the First
Amendment protected a university from disclosing peer review materials
that are relevant to charges of discrimination in tenure decisions. 71 In this
case, when the university denied Associate Professor Rosalie Tung tenure,
she filed charges of discrimination based on race, sex, and national origin
with the Equal Opportunity Commission. 76 Though the Supreme Court in
the University of Pennsylvaniacase found that the academic freedom did not
protect the school from turning over tenure peer review forms to the Equal
Employment Opportunity Commission, 77 academic freedom should protect
Kentucky universities' right to offer domestic partner benefits. Like the
University of Pennsylvania case, the legislature would not be providing
criteria for hiring faculty, but they would be creating a prohibition that
may limit who would apply. That prohibition would not explicitly outline
hiring criteria; however, it could limit the pool of applicants, and certain
groups of people who rely on such benefits may be underrepresented in
the faculty population. For example, none of the bills proposed by the
Kentucky General Assembly to prohibit domestic partner benefits said that
universities could not hire gay or lesbian professors; however, if passed, the
bills could have implicitly limited the number of gay or lesbian professors
who would be hired. By not allowing the universities to offer domestic
partner benefits, which are important to many gay or lesbian professors,
especially those in long-term, committed relationships, fewer homosexuals
may apply to the school. If fewer gay or lesbian professors apply, then it
stands to reason that fewer will be hired. By not allowing the university
to offer benefits that would be attractive to a more diverse population, the
legislature is implicitly selecting the kind of professor who will be hired to
teach in Kentucky's higher education institutions. 8
72 Id.

73 Id.
74 Univ. of Pa. v.EEOC, 493 U.S. 18z

(1990).

75 Id. at 184.
76 Id. at 185.

77 Id.at 199.
78 In an article that appeared after the University of Louisville Board of Trustees
approved the benefits, trustee Bill Stone said that the benefits were an important way to
attract the most talented faculty: "You only restrict your opportunities for greatness when you
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B. What Can Be Taught andHow It Can Be Taught
The other two academic freedoms that would be burdened by laws that
prohibit a university from offering domestic partner benefits are the right
for a university to decide what can be taught and how it can be taught. In
this instance, the two go hand in hand, and are an extension of the right
to decide who will teach. When the faculty composition becomes more
homogeneous, the ideas that those faculty members bring to campus may
become more limited and the overall voice of the university faculty could
become more homogeneous as well.
The Supreme Court has called the classroom the "marketplace of ideas"
and stressed the importance of having a wide variety of not only thoughts,
but also voices to express those thoughts, within educational institutions.7 9
"The Nation's future depends upon leaders trained through wide exposure
to that robust exchange of ideas which discover truth 'out of a multitude
of tongues (rather) than through any kind of authoritative selection. '' 8
By implicitly limiting who can be hired, the legislature would limit the
number of voices that can teach on the campus. As the number of voices
dwindle, so too does the range of thoughts and ideas that are presented in
the classroom. A faculty with a wide variety of experiences brings different
viewpoints to a university." These diverse faculty members will have
an assortment of ways of researching, relating to students, and being role
models in the classroom."2 Because such legislation could limit the number
of gay and lesbian professors on Kentucky campuses, there could be fewer
gay and lesbian teachers offering their perspectives in the classroom as
well. With fewer gay or lesbian professors, a portion of the population
may become underrepresented and their voices may not be heard. These
professors may have had different life experiences than their heterosexual
counterparts, all of which will shape their perceptions and views. With
laws that may prevent those professors from applying or accepting
positions at Kentucky universities, none of those views or perceptions will
be expressed in the classroom. Thus, the instruction in those institutions
will lack the full depth that it could have had if such professors did teach
there. A diverse faculty benefits more than just the students, it can also be
vital to expanding the collaborative efforts of the rest of the faculty. 3 This
restriction would cast a "pall of orthodoxy over the classroom" that will not

restrict your opportunities to attract all kinds of folks" Pitsch, supranote 9, at Ai.
79 Keyishian, Bd. of Regents, 385 U.S. 589, 603 (1967).
8o Id. (emphasis added).
81 Laura Gater, Diverse Faculty Reflects Diverse World, (serial online), Mar. 2005, at 22-23.
availableat Academic Search Premier.
82 Id.
83 Id.
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be tolerated by the First Amendment."4
C. Outside of the "FourEssentialFreedoms"
Legislation prohibiting domestic partner benefits violates academic
freedoms that go beyond the four essential freedoms outlined in Sweezy.
The Supreme Court has said that First Amendement protection does exist
outside of those four categories, and that just because a burden does not
fit neatly within one of the four enumerated academic freedoms does not
mean that there is not a valid claim to the right." In Bradt v. Board of
Education,the Seventh Circuit Court of Appeals said that that the academic
freedom reaches beyond a teacher and student's right to express opinions,
but also "includes the authority of the university to manage an academic
community and evaluate teaching and scholarship free from interference
by other units of government, including the court."' The benefits offered.
to its faculty would be encompassed in the management of an academic
community because such benefits can be more than just a recruiting device
for talented faculty, but also an outward symbol of the school's beliefs and
mentality.
The Universities of Kentucky and Louisville both have statements
that embody the goals and essence of each school. The University of
Louisville's Mission Statement says:
The University of Louisville shall be a premier, nationally recognized
metropolitan research university with a commitment to the liberal arts and
sciences and to the intellectual, cultural, and economic development of
our diverse communities and citizens through pursuit of excellence in five
interrelated and strategic areas: 1) Educational Experience, 2) Research,
Creative, and Scholarly Activity, 3) Accessibility, Diversity, Equity, and
and 5) Institutional
Communication, 4) Partnerships and Collaboration
87
Effectiveness of Programs and Services.
The University of Kentucky's Statement of Vision, Mission and Values
includes a declaration that "[T]he University nurtures a diverse community
In its 2006-2009
characterized by fairness and equal opportunity."'
Strategic Plan, the University of Kentucky set four specific objectives to

84 Keyishian, 385 U.S. at 603.
85 Univ. of Pa. v. EEOC, 493 U.S. 182, i99 (i99o).
86 Brandt v. Bd. of Educ., 480 F3d. 460, 467 (7th Cir. 2007) (citing Hosty v. Carter, 412
F3d 731, 736 (7th Cir. 2005)).
87 Univ. of Louisville Mission Statement, http:/Ilouisville.edu/about/mission.html, (last
visited Sept. 21, 2008).
88 Univ. of Ky., Statement of Vision, Mission and Values, www.uky.edu/ucapp/files/
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help it embrace and nurture diversity.8 9 "Through its own example and
engagement, the university will improve the climate for diversity throughout
Kentucky, a commitment given special importance and emphasis by shared
history.""
Both of the statements, which embody the universities' goals for
themselves and aspirations for the overall academic climate at their
respective schools, include diversity as a major component. The schools
have made an outward commitment to the rest of the state to promote
diversity on their campuses. This commitment is based not solely on
fairness, but also on the academic advancements that come along with
having a diverse faculty and student body. By obligating the schools to
implement a benefits plan that is inconsistent with their academic goals
of diversity, the legislature would violate the schools' First Amendment
academic freedom of carrying out the mission they have determined for
themselves.
An institution of higher education has a right to select the students
who it thinks will contribute to the "robust exchange of ideas" that will
most help it fulfill its mission.91 By analogy, it should be able to select
the faculty to help it fulfill its mission as well. Limiting who could be
hired at the university could also be a violation of the school's associational
First Amendment right. The Court has said that associational rights,
as well as a right to free speech, are a vital and necessary component to
academic freedoms protected by the First Amendment.9" Associational
freedom protects not only people's right to intimate human relationships
(the freedom of intimate association), but also people's right to associate
for the purpose of participating in First Amendment activities, such as free
speech (expressive association).9 3 "The right to speak is often exercised
most effectively by combining one's voice with the voices of others." 94 In
Rumsfeld v. Forumfor Academic and InstitutionalRights, the U.S. Supreme
Court said that even though laws do not directly interfere with an
organization's composition, "They made group membership less attractive,
raising the same First Amendment concerns about affecting the group's
ability to express its message."9 There are many professors who would
find an institution of higher education that did not offer domestic partner

89 Univ. of Ky. Strategic Plan 2oo6-2oo9, at 8, available at www.uky.edu/ucapp/files/
strategicplan.pdf, (last visited Jan. io, zoo8).
90 Id.
91 Grutter v. Bollinger, 539 U.S. 306, 324 (2003).
92 Schrier v. Univ. of Colo., 427 F3d 1253, 1265-66 (1Oth Cir. 2005).
93 16A AM. Jua. 2d Constitutional Law § 540 (2007).
94 Rumsfeld v. Forum for Fair Academic and Institutional Rights, Inc., 547 U.S. 47, 68
(2oo6).
95 Id. at 69.
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benefits less attractive than those that did offer such benefits. 96 As stated
earlier, this could make for a more homogenous faculty, which would thwart
the school's effort to manage its own academic community. By limiting
who may be willing to teach at the university, the legislature would enact a
law that would make it more difficult for the schools to promote diversity
because there would be fewer diverse voices to disseminate different
ideas.
Legislation that prohibits a university from offering domestic partner
benefits would also be detrimental to Kentucky universities' own pursuits
within academia, putting them behind their peer schools, and thus violating
academic freedom. The Kentucky Postsecondary Education Improvement
Act of 1997 charged both the University of Kentucky and the University of
Louisville with improving their national status.97 Specifically, the University
of Kentucky was required to become a top 20 public research university, and
the University of Louisville was required to be a "nationally-recognized
metropolitan research university."98
The University of Kentucky has recognized the role that a top quality
faculty plays in attaining its goal to become a top 20 public research
university.99 In its Top 20 Business Plan, the university said that it needed
to "[o]ffer the strongest support possible in salaries, benefits, technology,
facilities, and other programs and services ...to attract and retain a diverse,
highly productive, and achievement oriented faculty."' 1 The President's
Commission on Diversity Inclusion Sub-Committee specifically pointed
out the detriment the lack of expanded benefits has had on the university's
recruiting and hiring efforts in its 2005 Report on Domestic Partnership
Benefits, stating that "[als an employer in a competitive market to attract
the best and brightest academic and administrative talents, UK faces
other institutions in larger, more culturally diverse urban areas and other
universities offering domestic partnership benefits." ''
The private sector has already recognized the advantage of offering
domestic partner benefits to its employees. In 2006, more than half of
the Fortune 500 companies in America offered health benefits to domestic
partners.1 12 These companies have determined that these benefits are
96 Callahan & Crossen, supra note 2.
97 Ky. REV. STAT. ANN. § 164.003 (LexisNexis 2oo6).
98 Id.
99 Univ. of Ky. Office of Planning, Budget & Policy Analysis, Top 2o Business Plan,
report, December 2005, PF-4, at 8, available at http://www.uky.edu/OPBPAfTopzof op_20
Febo6.pdf.
loo Id. (emphasis added).
ion Jeff A. Jones & Mary Bolin-Reese, University of Kentucky President's Commission
on Diversity Inclusion Sub-Committee, Report on Domestic PartnershipBenefits, March zooS, at
5, availableat http://www.uky.edu/PCD/pdf/UKDP-Report-zoo5.pdf.
102 Amy Joyce, Majority of Large Firms Offer Domestic PartnerBenefits, WASH. PosT, June
30, 2oo6, at D3.
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necessary to be competitive in recruiting the most capable and gifted
employees in their fields. 0 3 Institutions of Higher Education are also
beginning to identify the need for such benefits. 1°4 The Human Rights
Campaign has determined that 304 higher education institutions offer
domestic partner benefits, an increase of more than 120 in the last five
years. 0 The campaign also found that the higher the institution is ranked,
the more likely it is to offer such benefits: more than 80 percent of the
U.S. News & World Report's top 50 higher education institutions offer the
benefits.'" In 2006, the University of Kentucky was ranked 38th among
public research universities.0 7 The majority of the schools that comprise
the elite group of top 20 research universities offer some form of domestic
partner benefits.00 This disparity puts the Kentucky universities at a
disadvantage when trying to recruit and retain the best professors, and may
make it more difficult for the school to attain its own goals, as well as those
mandated to it by the legislature.
III. 'ME NEED FOR DIVERSITY

A university has more than just academic freedom in its arsenal to
protect itself against legislation that would prohibit it from offering domestic
partner benefits. This issue can be likened to the one the Supreme Court
addressed in Grutter v. Bollinger the importance of diversity in higher
education. 0 9 Though the issue the Court addresses in Grutterhas nothing
to do with domestic partner benefits, the Court's characterization of
diversity in the classroom as a compelling interest can be used to illustrate
the Supreme Court's opinion of the importance for a diverse classroom.
In Grutter, the Court held that a law school had a compelling interest in
attaining a diverse student body, and could use race narrowly as a factor for
attaining that diversity without violating the Equal Protection Clause."10
While the Court focused on the benefits of a diverse student body in its
decision, the same compelling arguments that they made could also be
103 Id. "'We see it as a great way to attract talent,' said Donna Zimmer, senior manager
of diversity and inclusion for BP Americas. 'If we want the best talent, we have to create the
kind of workplace where many employees want to work."' Id.
1o4 Russell, supra note 51, at 2. ("'The absence of domestic partner benefits is really a
serious recruiting issue for us. We know of instances where we have lost outstanding candidates
because of it,' University of Wisconsin at Madison's provost, 2005.").
105 Bollag, supra note 25.
IO6 Id.
107 John V. Lombardi, Elizabeth D. Capaldi, & Craig W. Abbey, The Top American Research
Universities, 2oo6 Annual Report, The Center for Measuring University Performance, at I6,
availableat http://mup.asu.edu/researchoo6.pdf.
io8 Jones & Bolin-Reese, supra note Ioi.
io9 Grutter v. Bollinger, 539 U.S. 306 (2003).
i Io Id. at 343.
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applied to the need for a diverse faculty. "Ensuring that public institutions
are open and available to all segments of American society, including
people of all races and ethnicities, represents a paramount government
objective.""' It is equally important that a school be open to a wide variety
of faculty, especially as the student body becomes less heterogeneous. A
diverse faculty can bring with it a plethora of life and academic experience,
all of which will make for a more well-rounded classroom encounter. The
Court pointed out that when students have the widest possible variety
of backgrounds, that classroom discussion is "'livelier, more spirited, and
It can be argued that it is
simply more enlightening and interesting.""'"
equally important that teachers-the people responsible for actually shaping
and leading class discussions-also have a wide range of perspectives.
The Supreme Court said in Grutter that the advantages accompanying
a diverse classroom experience are vital to students, especially in the
current economy, stating that "[t]hese benefits are not theoretical but real,
as major American businesses have made clear that the skills needed in
today's increasingly global marketplace can only be developed through
'3
exposure to widely diverse people, cultures, ideas, and viewpoints."" All
of the advantages that the Court attributed to a diverse student body can
also be attributed by analogy to a diverse faculty: better discussions and
the diverse workforce of the post-college real
preparation to deal with
4
world as professionals."
The Court extended protection as it did in Grutter because it reasoned
that diversity reached beyond the benefits that students received and
encompassed the mission of the school as well. The Court's holding that
the law school could use race as a factor in admissions decisions is based
on its opinion that "attaining a diverse student body is at the heart of the
5
Law School's proper institutional mission."" As discussed earlier, both the
University of Kentucky and the University of Louisville have established
obtaining diversity as part of their missions, so again by analogy, a benefits
package that is being used to help promote the school's mission of diversity
among its faculty should be protected.
In Grutter, the Court said that when students are being considered
for admission, race could be used as a "plus," but that the admission
process must remain flexible enough so that all students are evaluated on
the totality of their application, and must not enable race to become the
defining feature of the application." 6 The Court stressed that race cannot
be the sole factor. However, when comparing the admission process to the
ill Id.at 331-32.
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hiring process, it can be said that a person's feelings on domestic partner
benefits may become the sole determining factor of whether they will be
hired. Returning to the earlier example of the homosexual professors who
may not accept a position or even apply at a certain university because of
a lack of domestic partner benefits, these professors may be in committed
relationships and, like Joan Callahan and Jennifer Crossen, have children
that need health insurance. So, like any couple, accepting a job that
does not offer coverage to the whole family is unacceptable. For these
professors, who may have a wide variety of life experience and a unique
academic perspective, their sexual orientation then becomes the sole factor
preventing them from accepting a job at certain universities.
In Grutter, the Court said that its holding, which allowed the school to
make its own decision regarding admittance policies, is in line with the
tradition of deferring to a university's academic decisions." 7 Likewise, the
legislature should defer to the university with respect to benefit decisions,
which will impact hiring policies, as well. Institutions of higher education
should be able to decide for themselves the hiring policies, including the
benefits packages they offers to prospective and current faculty.
CONCLUSION

At the present time, Joan Callahan feels healthy, but she is no longer
in the classroom."' She went on temporary disability from the University
of Kentucky in the fall of 2007. Joan applied for and was granted long
term disability, which went into effect on January 1, 2008. For now, she is
working in her office at their farm, surrounded by the virtual menagerie of
dogs, cats,.horses, and birds that the couple raises. She goes to the doctor
every two months for a check up, and at least for now, she has a clean bill
of health. But both she and Jennifer realize that the chances of her staying
healthy are extremely slim. "It's a lousy prognosis," Joan said.119 "That's
why they said go on disability now while you feel good. Now if I'm lucky
I'll get away with it and have an early retirement.... But the odds are really,
really bad."'1 0 Even if Joan does not beat the odds, she takes comfort in the
fact that her family will have access to good medical insurance, and that is
a comfort that the Kentucky legislature cannot legally take away from her.
While this Note does not argue that a school must offer domestic partner
benefits to its faculty and staff, it does argue that that a university has the
right to make that choice for itself. The U.S. Constitution does not allow
legislators to prohibit universities from offering domestic partner benefits.
It is up to the school, as part of the academic freedoms protected by the
H7
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First Amendment, to decide for itself-free from legislative control-the
academic climate on its campus. Three of the four essential freedoms
of the university, as well as academic freedoms that do not fit neatly into
those categories, would be burdened by such statutes. The university's
right to decide for itself who can teach would be compromised by limiting
the benefits a school could use to attract and retain faculty. By enacting
legislation that would shrink the applicant pool, the legislature would
implicitly limit who could teach on Kentucky campuses. Such legislation
would also limit what could be taught and how it could be taught, creating
a more homogeneous faculty, which would stifle the discussion that is
encouraged by a variety of viewpoints. The schools' ability to promote their
own mission statements would also be hindered, as well as their pursuits in
academia. The Supreme Court has acknowledged the need for diversity in
the student body of America's college classrooms. The same benefits of a
diverse student body can be applied analogously to a diverse faculty.
While domestic partner benefits may not be immediately recognizable
as an academic concern, a school's decision to offer them has tremendous
impact on the academic community that teaches on its campus. It is an
academic concern, and one that the legislature of Kentucky has no right to
control.

